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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

Department 21 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC18-00581 
CASE NAME:  NAJJAR VS. GOLDSTEIN 
 *HEARING ON MOTION IN RE:  ORDER GRANTING LEAVE TO FILED 7TH AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Vacated by settlement. 
 

 

  

    

2. 9:00 AM CASE NUMBER:  MSC20-00735 
CASE NAME:  ISLAND BREEZE SYSTEMS CA, L.L.C. VS ONE GRO INC. 
 *HEARING ON MOTION IN RE:  TO STRIKE PUNATIVE DAMAGES, ATTY'S FEES & IMPROPER 
ALLEGATIONS FROM 3RD AMENDED COMPLAINT FILED BY ONE GROINC, DANIEL ISAACSON, PETER 
PERISIN, PLACISO MARTINEZ JR 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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*TENTATIVE RULING:* 
 

Defendants One Gro, Inc., an Oregon corporation d/b/a One Gro Investment Group, Daniel 
Isaacson, Peter Perisin and Placido Martinez, Jr. collectively demur to the Third Amended Complaint 
(“TAC”) filed by plaintiff, Island Breeze Systems CA, LLC. They also move to strike portions of the TAC.  

As discussed below, the demurrer is sustained as to third and fifth causes of action, with 
leave to amend, and otherwise overruled. The unopposed motion to strike is granted for the reasons 
stated in the supporting memorandum of point and authorities.  

Any amended complaint must be filed and served by August 29, 2022. Should plaintiff elect 
not to amend, the time to answer will run from that date.  

I. Background 

Plaintiff and One Gro, Inc. entered into a series of agreements beginning in May 2017: first a 
terms sheet on May 5, 2017, memorialized by a Service Agreement and License on June 12, 2017. One 
Gro breached the Service Agreement and License. Then, on October 5, 2017 plaintiff and One Gro 
entered into the Amended and Restated Service Agreement and License, but upon breach by One 
Gro, they entered into a First Amended Service Agreement and License on December 5, 2017. When 
One Gro breached that agreement, plaintiff filed demand for arbitration on February 12, 2019, 
pursuant to the terms of the Amended and Restated Service Agreement and License. Following 
plaintiff’s demand for arbitration, but before the arbitration took place, the parties reached a 
Settlement Agreement on April 11, 2019. (TAC, ¶29; Settlement Agreement attached to TAC as 
Exhibit A.) 

The Settlement Agreement provided for the mutual release of claims, as well as a schedule of 
payments by One Gro to plaintiff, totaling payments of $450,000. It attached several exhibits: (A) a 
promissory note (“Note”), (B) a security agreement between plaintiff on the one hand and One Gro 
and its board members (individual defendants here: Daniel Isaacson, Lawrence Souder, Peter Perisin, 
Pacido Martinez Jr.) on the other (“Security Agreement”), (C) a confession of judgment stating 
Isaacson and One Gro are liable to plaintiff in the amount of $500,000, dated April 12, 2019, and (D) a 
personal guaranty of Daniel Isaacson guaranteeing the Note and Settlement Agreement (“Guaranty”). 
The Settlement Agreement stated the attached exhibits were to “secure the obligations set forth in 
[the] Settlement Agreement.” 

One Gro made initial payments of approximately $50,000 pursuant to the Settlement 
Agreement, but none after August 15, 2019. (TAC, ¶¶55-56.) On November 25, 2019, parties modified 
the payment provisions of the April 11th Settlement Agreement, but otherwise left most terms intact.  

Because One Gro defaulted on the November 25, 2019 agreement (“Settlement Agreement,” 
as modified), and because informal efforts at resolution were unsuccessful, plaintiff filed this action 
on April 20, 2020. (TAC, ¶50.) The TAC alleges: (1) Breach of Contract (Settlement Agreement), (2) 
Breach of Contract (Promissory Note), (3) Breach of Contract (Security Agreement), (4) Breach of 
Contract (Guaranty), (5) Fraud -Deceit and Concealment. The first and second causes of action are 
solely against One Gro, the third cause of action is against the individuals, the fourth cause of action 
names solely Daniel Isaacson, and the fifth cause of action names all defendants.  
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After this action was filed, plaintiff filed a separate case in Oregon based solely on the 
confession of judgment attached to the settlement agreement. A judgment was issued in that case in 
August of 2020 for $562,537.85. Collection efforts, including a judgment debtor examination, have 
commenced in Oregon based on that judgment. (See Defendants’ Request for Judicial Notice, Ex 5-9.) 

After meeting and conferring with plaintiff’s counsel, defendants filed the present demurrer 
and motion to strike.  

II. Request for Judicial Notice 

Defendants have requested judicial notice of the four versions of the complaint filed in this 
action, as well as court documents from the Oregon case. Plaintiff does not oppose the request, 
which is granted. Notably, taking judicial notice of a document is not the same as accepting the truth 
of its contents or accepting a particular interpretation of its meaning. (Fremont Indem. Co. v. Fremont 
General Corp. (2007) 148 Cal.App.4th 97, 113-14.) That means that when judicial notice is taken of a 
document, “the truthfulness and proper interpretation of the document are disputable.” (Aquila, Inc. 
v. Superior Court (2007) 148 Cal.App.4th 556, 569, citing StorMedia Inc. v. Superior Court (1999) 20 
Cal.4th 449, 457, fn. 9.) 

III. Demurrer  

A. All Causes of Action (One Final Judgment Rule, Res Judicata, and Election of 
Remedies) 

Defendants demur on the grounds that all causes of action are barred by the “One Final 
Judgment Rule,” res judicata, and the election of remedies doctrine. Plaintiff responds that the “One 
Final Judgment Rule” does not apply here, that res judicata does not bar the claims at issue because 
neither the parties nor the claims are the same as those in the Oregon action, and that the settlement 
does not bind plaintiff to one remedy.  

Turning first to res judicata, or claim preclusion, this doctrine “prevents relitigation of the 
same cause of action in a second suit between the same parties or parties in privity with them. […] 
Under the doctrine of res judicata, if a plaintiff prevails in an action, the cause is merged into the 
judgment and may not be asserted in a subsequent lawsuit; a judgment for the defendant serves as a 
bar to further litigation of the same cause of action.” (Mycogen Corp. v. Monsanto Co. (2002) 28 
Cal.4th 888, 896.) For the claim preclusion aspect of res judicata to apply as an affirmative defense to 
an action, (1) the prior action relied on must have been a final judgment on the merits; (2) the 
present action must be on the same cause of action as the prior action; and (3) there must be privity 
between the parties to the prior action and the present action. (Samara v. Matar (2018) 5 Cal.5th 
322, 327; Busick v. Workmen’s Comp. Appeals Bd. (1972) 7 Cal.3d 967, 974; Lyons v. Security Pacific 
Nat. Bank (1995) 40 Cal.App.4th 1001, 1015, citations omitted.) A prior judgment is res judicata on 
matters which were raised or could have been raised, on matters litigated or litigable. (Lyons, supra, 
at 1015, citations omitted.) 

Here, it seems parties do not question that both One Gro and plaintiff were parties to the 
Oregon judgment and to this action. There also appears to be no dispute that the Oregon judgment is 
final and viewed as “on the merits.” (See, e.g., Sargon Enterprises, Inc. v. University of Southern 
California (2013) 215 Cal.App.4th 1495, 1508.) 
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The question is whether the causes of action here are the same as those in the confession of 
judgment. In determining whether the cause of action is the same, California courts follow the 
primary rights theory. (Mycogen Corp. v. Monsanto, supra, 28 Cal.4th 888, 904.) The primary right is 
“simply the plaintiff’s right to be free from the particular injury suffered.” (Ibid.) “[I]f the action 
involves the same injury to the plaintiff and the same wrong by the defendant then the same primary 
right is at stake even if in the second suit, the plaintiff pleads different theories of recovery, seeks 
different forms of relief and/or adds new facts supporting recovery.” (Eichman v. Fotomat Corp. 
(1983) 147 Cal.App.3d 1170, 1174-1175.)  

Plaintiff argues the Oregon judgment was based on not being paid for services rendered 
under the initial contracts, but that the harm in this action is plaintiff’s having been fraudulently 
induced into giving up arbitration rights in exchange for a Settlement Agreement defendants never 
intended to honor. While that argument might apply to the fraud cause of action, it does not 
necessarily apply to a cause of action for breach of the Settlement Agreement since the confession 
was one of several documents that were intended to “secure” performance under that agreement.  

Still, the burden of establishing preclusion by prior adjudication (res judicata) rests squarely 
on the party asserting it. (Ferraro v. Camarlinghi (2008) 161 Cal.App.4th 509, 529.) Although a 
stipulated judgment is no less conclusive than a judgment entered after trial and contest, its res 
judicata effect extends only to those issues embraced within the consent judgment. While a 
stipulated judgment normally concludes all matters put into issue by the pleadings, the res judicata 
effect extends only to matters actually embraced by the judgment. (Ellena v. State of California (1977) 
69 Cal.App.3d 245 , 260, citations omitted; Shuler v. Capital Agricultural Property Services, Inc. (2020) 
49 Cal.App.5th 62, 69.)  

In this case, defendants rely on a one-page confession of judgment that only mentions 
services. As plaintiff points out, the language in the confession of judgment mentions “services 
rendered” and does not mention any settlement. Defendants have requested judicial notice of the 
Oregon court’s docket which appears to include no initiating complaint or answer. While the mention 
of “services” was apparently sufficient to constitute the concise statement of facts required by 
Oregon Rules of Civil Procedure, Rule 73, allowing parties to obtain a judgment by confession, the 
statement is ambiguous as to what the judgment covered. It is also unclear whether anything else at 
issue here “could have been” litigated in that action pursuant to the Oregon law allowing such 
judgment to be entered absent any pleadings.  

The Settlement Agreement is also unclear with respect to what happens in the case of its 
breach. The Settlement Agreement itself, or its other exhibits, may be superseded or rendered void 
based on the Oregon judgment, but this is an evidentiary matter requiring showing parties’ intent. 
The documents currently before the Court do not sufficiently show this on their face.  

Whether the confession is res judicata barring the cause of action is thus a factual matter not 
appropriate for determination on demurrer.  

Based on the confession’s lack of clarity discussed above with respect to its scope and subject 
matter, the election of remedies doctrine also does not bar the claims here. As explained in Baker v. 
Superior Court (1983) 150 Cal.App.3d 140, “[o]rdinarily a plaintiff need not elect, and cannot be 
compelled to elect, between inconsistent remedies during the course of trial prior to judgment.” In 
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Baker, the appellate court reversed summary adjudication on a fraud cause of action based on the 
alleged inconsistency with a breach cause of action because, similar to this case, moving parties failed 
to show the alleged inconsistent causes of action were based on the same facts. (Baker, supra, at 
146.)   

Since no previous judgments of any kind have been entered in this action, the one final 
judgment rule also does not apply to bar the complaint here.  

The demurrer is overruled with respect to all causes of action on the grounds of res judicata, 
election of remedies, and the one final judgment rule. 

B. C/A 3 – Breach of Contract (Security Agreement) 

Defendants argue the TAC fails to allege that defendants breached the Security Agreement.  

To plead a breach of contract, a plaintiff must allege: (1) the existence of the contract, (2) 
plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the resulting 
damages to the plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.) 

Here, plaintiff has not pleaded defendants’ breach / nonperformance of the security 
agreement. While breach of another security agreement is mentioned in paragraph 45, that 
agreement was with Michael Origer, another creditor of One Gro and a non-party to this action. 

The demurrer is sustained as to the third cause of action, with leave to amend.  

C. C/A 5 –Fraud -Deceit and Concealment 

Defendants argue that the fact allegedly concealed, that there was a competing interest in 
the collateral for the Note, is not a material fact. Defendants also argue they owed no legal duty to 
disclose this fact as shareholders of One Gro.  

"The elements of fraud, which give rise to the tort action for deceit, are (a) misrepresentation 
(false representation, concealment, or nondisclosure); (b) knowledge of falsity (or 'scienter'); (c) 
intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage." (Lazar v. 
Superior Court (1996) 12 Cal.4th 631, 638, citations omitted; see also Civ. Code, §§ 1709-1710.) Fraud 
must be pled specifically; general and conclusory allegations do not suffice. (Id. at 645.) The policy of 
liberal construction of the pleadings will therefore not ordinarily be invoked with respect to fraud. 
(Ibid.) This particularity requirement necessitates pleading facts which 'show how, when, where, to 
whom, and by what means the representations were tendered.' (Ibid.)  

Under California law, a fact is material if “‘a reasonable man would attach importance to its 
existence or nonexistence in determining his choice of action in the transaction in question’ … .” 
(Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 977, quoting Rest.2d Torts, § 538, 
subd. (2)(a).) Materiality is a question of fact for the jury, “unless the ‘fact misrepresented is so 
obviously unimportant that the jury could not reasonably find that a reasonable man would have 
been influenced by it.’” (Engalla, supra, 15 Cal.4th at p. 977, quoting Rest.2d Torts, § 538, com. e, p. 
82.) 

A duty to disclose a fact may arise in four ways: it may be directly imposed by statute or other 
prescriptive law; it may be voluntarily assumed by contractual undertaking; it may arise as an incident 
of a relationship between the defendant and the plaintiff; and it may arise as a result of other 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
HEARING DATE:  08/17/2022 

 

 

 

 

conduct by the defendant that makes it wrongful for him to remain silent. (SCC Acquisitions, Inc. v. 
Central Pacific Bank (2012) 207 Cal.App.4th 859, 864, citations omitted; see also Blickman Turkus, LP 
v. MF Downtown Sunnyvale, LLC (2008) 162 Cal.App.4th 858, 877 [duty to disclose can arise from the 
making of affirmative representations with knowledge of undisclosed facts that materially qualify the 
facts disclosed, or render disclosed facts likely to mislead].)  

Plaintiff alleges, in connection with the Settlement Agreement, defendants made the false 
representation that no other entity had a security interest in the collateral, and as such in the assets 
of the company. This qualifies as an affirmative statement that could give rise to a duty to disclose.  

However, defendants also argue the cause of action fails because plaintiff fails to allege 
intent. Plaintiff’s argument that the TAC indirectly alleges intent because defendants “knew their 
representations were false” lacks merit. Knowledge of falsity is a separate element that plaintiff must 
plead and show. (See CACI 1901; Civil Code, § 1709). Similarly, the argument that defendants “made 
the representations in order to achieve the settlement” does not solve the issue because the TAC 
nowhere says this. Plaintiff alternatively argues it has at least set forth a claim for negligent 
misrepresentation, but negligent misrepresentation also requires an intent to induce reliance. The 
only difference from intentional fraud is that, in a claim for negligent misrepresentation, a defendant 
may have had an honest belief concerning the truth of the statement(s). (CACI 1903.) 

The demurrer to the fifth cause of action is therefore sustained, with leave to amend.  

IV. Motion to Strike 

Defendants request that the Court strike the following from the TAC: 

9. Daniel Isaacson is a liar, a thief, and a criminal who's [sic] every action in connection ...  
(TAC, ¶9). 

10. . .. Plaintiff is entitled to ... attorney's fees and punitive damages in excess of 
$10,000,000.00. (TAC,¶10). 

40. . .. and as such OGI committed actual fraud when it entered into this agreement with 
Michael Origer, which is evidence of OGI' s custom and practice of using fraud as its primary 
business model. (TAC, ¶40). 

59 .... costs pursuant to paragraph 5 of the Secured Installment Promissory Note. (TAC,¶59). 

85. Defendants and each of them knew this representation was false, or at the very least was 
done recklessly. (TAC, ¶85) 

86. Additionally, Defendants and each them intentionally and/or recklessly ...  (TAC, ¶86). 

88. As a direct and proximate result of the actions and conduct alleged in this cause of action, 
Plaintiff has been damaged in the amount according to proof, but not less than 
$9,500,000,00, ...  (TAC, ¶88). 

89. Moreover, because Defendants, and each of them, acted maliciously, fraudulently and 
oppressively as those terms are defined in Ca. Civil Code section 3294, Plaintiff is entitled to 
recover punitive damages from these Defendants. (TAC, ¶89). · 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
HEARING DATE:  08/17/2022 

 

 

 

 

3. For attorney's fees permitted by the Settlement Agreement. (TAC, Prayer for Relief.) 

10. For punitive damages according to proof. (TAC, Prayer for Relief.) 

The Court may, in its discretion and upon a motion to strike by defendant: (a) strike out any 
irrelevant, false, or improper matter inserted in any pleading, or (b) strike out all or any part of any 
pleading not drawn or filed in conformity with the laws of this state, a court rule, or an order of the 
court. (Code Civ. Proc., §§ 435-436.) The matter must appear on the face of the complaint, or be 
subject to judicial notice. (Code Civ. Proc., § 437.)   

Because the Court has sustained the demurrer to plaintiff’s cause of action for fraud, there 
appears to be no basis on which punitive damages would be justified. Further, because the 
Settlement Agreement specifically requires parties to bear their own fees in connection with the 
agreement, the request to strike the prayer for attorneys’ fees “permitted by the Settlement 
Agreement” is appropriate. As no opposition has been filed to the motion, the Court is unaware of 
any purposes the “inflammatory” language serves here and grants the motion as to the other items as 
well. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  MSC20-00735 
CASE NAME:  ISLAND BREEZE SYSTEMS CA, L.L.C. VS ONE GRO INC. 
 HEARING ON DEMURRER TO:  3RD AMENDED COMPLAINT BY DEFTS 
*TENTATIVE RULING:* 
 

Please see line 2. 
 

  

    

4. 9:00 AM CASE NUMBER:  MSC20-00880 
CASE NAME:  PACIOCCO VS. MCNEMAR 
 HEARING ON SUMMARY MOTION   
*TENTATIVE RULING:* 
 
Vacated by dismissal. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC21-02065 
CASE NAME:  FIELDS VS WINCO FOODS, LLC 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
The motion is denied without prejudice due to a failure to file a proof of service with the hearing 
date. 
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6. 9:00 AM CASE NUMBER:  MSC21-02585 
CASE NAME:  PIERCE JR VS JERRY FAYE MOORE-PIERCE 
 *HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
Unopposed motion for judgment on the pleadings is granted with leave to amend. 
 

 

 
  


